
August 26, 2013 

Mr. Matt Voile 
Section Manager 
Idaho State Department of Agriculture 
2270 Old Penitentiary Road 
P.O. Box 790 
Boise, ID 83 701 

~ 
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CCN 231244 

SUBJECT: Comments Regarding the IDAPA 02.06.09, Rules Governing Invasive Species, 
Docket No. 02-0609-1301 , Proposed Rule 

Dear Mr. Voile: 

This letter transmits Idaho National Laboratory (INL) comments concerning the IDAPA 02.06.09, 
Rules Governing Invasive Species, Docket No. 02-0609-1301 , Proposed Rule. The proposed rule 
will add permitting and reporting requirements for Energy Crop Invasive Species and Trap Crop 
Invasive Species. The INL performs research and development activities using plant species listed 
as Energy Crop Invasive Species and therefore, has an interest in this rulemaking. 

The INL would like to thank you for the opportunity to comment. Below are general and specific 
comments for your consideration in regards to the proposed rule. 

General Comments: 

The proposed regulations, Section 105, are unnecessarily restrictive to small Research and 
Development activities. As an example, the regulations would require a permit for a laboratory to 
receive a shipment of 10-20 lbs of switchgrass through the mail, subject the material to testing at 
an indoor lab in which all of the material is consumed, destroyed, or otherwise rendered non­
viable, and then dispose of residues to licensed landfills. Application of the permit regulations to 
this type of activity is burdensome to both the regulated community and the regulator; it does 
nothing to implement the goal of the regulation or purpose of the permit. It is suggested that the 
regulations be modified to exempt activities which have no likelihood to release seeds or spores to 
the environment. 

Portions of the proposed rules, primarily Sections 105 and 106, lack detail and specificity 
regarding requirements and expectations on the part of the Department. While this degree of 
vagueness certainly allows flexibility and latitude on the part of the Department to address 
different field situations, it also allows the potential for allegations of arbitrariness and 
capriciousness if members ofthe regulated community are treated differently. 
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Economic Impacts: Have the economic impacts to Idaho been considered? If the permitting is 
required on a frequent basis, will that discourage biorefineries from building their facilities in 
Idaho? They could easily locate in a different state and possibly avoid frequent permitting. The 
same thing could apply to planting switchgrass in Idaho. Because several of the dedicated energy 
crops have been selected due to their ability to grow on marginal land, it could represent a missed 
opportunity for revenue for Idaho farmers. 

Specific Comments: 

Section 010: Definitions: Why switchgrass and miscanthus are considered "invasive" is not 
addressed in the definitions. 

010.12: Invasive Species. Species not native to Idaho, including their seeds, eggs, spores, 
larvae or other biological material capable of propagation, that cause economic or 
environmental harm and are capable of spreading in the state. "Invasive species" does not 
include crops, improved forage grasses, domestic livestock, or other beneficial nonnative 
organisms. 

Under this definition, an "invasive species" must be non-native and have the potential to cause 
economic or environmental harm and be capable of spreading in the state. 

010.09: Energy Crop Invasive Species. An Energy Crop Invasive Species is a non-native 
plant grown to harvest for use in making biofuels, such as bioethanol, or combusted for its 
energy content to generate electricity or heat. Energy Crop Invasive Species are non-native 
plants that are cultivated for the purpose of producing (non-food) energy. 

Under this definition, an "energy crop invasive species" is simply a dedicated energy crop that is 
not native. This does not identify criteria as to why the crop is invasive or harmful to Idaho's 
economy or environment. It is suggested that the definition should identify which properties for 
species such as switchgrass and miscanthus make them "invasive". There are other dedicated 
energy crops, in addition to the six species chosen in the proposed rule (Section 809), not included 
on this list. 

Sections 101.03 and .04: These sections provide requirements for equipment, conveyances, plants, 
animals, etc. that are infested with an invasive species. However, there is no definition of 
"infested" in this rule. There are no required levels of detection or criteria for determining cross 
contamination between material runs of permitted and non-permitted materials. There are no 
methods identified for making the determination of whether something is infested or not. Suggest 
providing a definition of infested and providing clarification on how to determine whether an item 
is infested. 

Section 103: For clarity, suggest changing the first sentence to read "Possession of invasive 
species is authorized only if the person possessing the species obtains a possession permit under 
this section or Sections 105 or 106". 
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Section 105: "Possession and/or production of Energy Crop Invasive Species is authorized ... "­
Suggest adding "identified in Section 809" to avoid confusion as to which species may be 
considered Energy Crop Invasive Species. The sentence woutd read "Possession and/or 
production ofEnergy Crop Invasive Species, identified in Section 809, is authorized ... ". 

Section 105: Suggest adding a subsection for a permit renewal process. In the likely event the 
permitted activity will take more than one year, the permittee needs to be aware of the time and 
process required tore-permit the activity in order to ensure continued permit coverage. 

Section 105. Energy Crop Possession/Production Permits: Will all cultivars, types, and quantities 
of energy crop invasive species require a permit, including non-viable material such as ground 
material, pelleted material, and pre-treated material? 

Section 105.01: Application for Energy Crop Invasive Species Permits: Please define the 
expected time frame for submitting, reviewing, and approving an application and issuing the 
permit. 

Section 105.0l.b.v: "A detailed confinement plan, if applicable; and"- A confinement plan is not 
defined in the regulations. In the rule, please clarify the following: What are the elements and 
components of a confinement plan? What level of confinement (i.e., seeds, fiber, dust, etc.) is 
required? When is a confinement plan "applicable" and who decides? How is that decision 
rendered and how is the applicant informed? If the applicant determines the non-applicability of a 
confinement plan, how is the Department notified? 

Section 105.0l.b.vi: "A detailed plan outlining survey and reconnaissance for escaped Energy 
Crop Invasive Species and a detailed plan for their control or elimination."- Please provide 
guidance regarding the required content of such a plan. What are the minimum acceptable 
methods of"survey and reconnaissance"? Is aerial surveillance required? Must physical trespass 
on a neighbor's property be conducted? Will the plan require adjoining landowner approval and 
concurrence? Is there a defined process for reconciliation? Is there a defined process if the 
adjoining landowner, for whatever reason, decides they don't approve? What are the minimum 
acceptable distances, 100 yards or 10 miles? What methods of control or elimination are 
suggested/required? If, as an example, switchgrass escapes and grows on the permit-holder's 
property, is simple containment acceptable? Or must the switchgrass be eliminated? Who 
conducts the inspections to verify control or elimination? Please clearly define the intent, 
requirements, and limitations of this plan. 

Section 105.02.a through h: Request providing more specific criteria that the Director will 
consider when reviewing the application. This will help ensure the permittee submits a complete 
application with all the required information. 

Section 1 05.02.a: "Proximity of the facility to other agricultural operations and environmentally 
sensitive lands and waters."- Please define "environmentally sensitive lands and waters" in a way 
such that a common citizen can easily discern them. 
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As an alternative, please provide a written listing of these valuable resources for, without a clear 
definition or written listing, identification of these resources by the Department or regulated 
community becomes an arbitrary and capricious exercise subject to disagreements equally 
unsupported by either party. 

Section 105.02.d: "Potential for the Energy Crop Invasive Species to escape or be released from 
the facility or field. " Please identify the subjective and objective criteria by which this "potential 
to escape" will be evaluated so that both the Department and the regulated community can 
cooperate to achieve the goals and intent of the regulation. 

Section 105.03: "Following review ofthe application and any other relevant information .. . " - It is 
requested that "relevant information" be formally limited to objective data and information. This 
would suppress efforts to sway permitting decisions by public groups and individual who rely on 
and prefer rumor, innuendo, unfounded allegations, and fear-mongering over rational discussion 
and scientific fact. 

Section 105.04: "Duration of Possession Permit." A Possession Permit under Section 103.03 "is 
valid until the permitted person no longer possesses the invasive species, or until the invasive 
species leaves the state". This raises the question as to why the "Invasive Species" permit good for 
multiple years, while the "Energy Crop Invasive Species" permit is only good for 1 year. Suggest 
extending the length of the Energy Crop Invasive Species permit to reduce the burden on both the 
regulator and the regulated community. 

Section 809: It is suggested that the criteria used to determine the list of Energy Crop Invasive 
Species list be identified in the rule. Is there a process for exempting a particular plant material? 

If you have any questions, please call Mike Lewis of my staff at (208) 526-0623. 

MGL:MR 
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cc: J. Alvarez, INL, MS 3695 
S. E. Aumeier, MS 2211 
P. K. Bowers, DOE-ID, MS 1226 
S. D. Dossett, INL, MS 3405 
V. Dugger, DOE-ID, MS 1216 
J. J. Grossenbacher, INL, MS 3695 
N. K. Hernandez, DOE-ID, MS 1216 
L.A. Montgomery, INL, MS 3899 
S.M. Olson, DOE-ID, MS 1221 
T. L. Perkins, DOE-ID, MS 1216 
R. Richardson, DOE-ID, MS 1240 
D. M. Storms, INL, MS 3898 
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June 24, 2013 
 
Matt Voile 
Idaho State Department of Agriculture 
2270 Old Penitentiary Road 
P.O. Box 790, Boise, Id. 83701 
 
Dear Matt, 
 
This letter is in regards to the ISDA Rulemaking Process 02.06.09 Rules Governing Invasive Species, 02.06.22 
Noxious Weed Rules and 02.06.23 Noxious Weed Free Gravel and Rock Product Rules, with a specific 
emphasis on the impact that will be had on the Weed Superintendents represented by the Idaho Association of 
Weed Control Superintendents.  
 
Thank you for giving us the opportunity to comment on this rule making process, I have sent a request to all 
members within our association and there have been no concerns expressed in regards to the rules Governing 
Invasive Species 02.06.22 and the Noxious Weed Rules 02.06.23 There has been discussion regarding the 
Noxious Weed Free Gravel and Rock Product Rules.  
 
The topic of certified gravel has been discussed within our association on numerous occasions over the past two 
years. The primary driving force has been the requirement that agencies both State and Federal have placed on 
contractors requiring that gravel and rock products be certified as weed free. Currently there is not a specific 
guideline on how to certify such material and therefore our association requested the Idaho State Department of 
Agriculture consider reviewing the need for certified weed free gravel, (this request was sent on February 26th, 
2013 to Director Gould). While there are no specific concerns as to the language written with the Noxious 
Weed Free Gravel and Rock Product Rules our association remains dedicated to ensuring that any additional 
certification process is done so in good faith. With the intent of preventing noxious and invasive weed dispersal, 
while taking into account the producer’s ability to produce such a product in a fair and unbiased manner.   
 
We look forward to working with you through this process and please don’t hesitate to contact either myself or 
any member of our association should you have any questions.  
  
Sincerely  
 

 
 
Daniel Bertram 
IAWCS – Chairman 
Lemhi County Weed Superintendent 

Chair: Vice- Chair: Secretary – Treasure: 
Daniel Bertram Bryce Fowler Bonnie Davis 
Lemhi County Fremont County Washington County 

200 Fulton St. Ste 201 151 W 1st North PO Box 865 
Salmon ID 83843 St. Anthony ID 83445 Weiser ID 83672 

(208)-756-2815 x282 (208) 624-7442 (208)-414-1950 




























































































































