From: Brian Oakey

To: Janis Perry

Subject: FW: {External}V2C, IFHC, ACLU ID, and 1J1 Comment

Date: Wednesday, October 7, 2020 3:39:03 PM

Attachments: 2020.10.07. V2C. IFHC.ACLU ID. 1JI Proposed Rule Comment.pdf

From: Marielena Vega <vegamarielena80@gmail.com>
Sent: Wednesday, October 7, 2020 3:16 PM

To: Brian Oakey <Brian.Oakey@ISDA.IDAHO.GOV>
Subject: {External}V2C, IFHC, ACLU ID, and lJ| Comment

Dear Deputy Director Oakey,

Please find the attached joint comment from the Vision 2C Resource Council, Intermountain Fair Housing Council,
the American Civil Liberties Union of Idaho, and Immigrant Justice Idaho on IDAPA 02.03.03 — RULES GOVERNING
PESTICIDE AND CHEMIGATION USE AND APPLICATION.

Thank you for your assistance processing this comment. Visién 2C Resource Council looks forward to a response on
all our comments and further engagement around our concerns.

Sincerely,

Marielena Vega
Visidn 2C Resource Council Member

This email was scanned by Bitdefender
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October 7, 2020

Mr. Brian Oakey (Brian.Oakey@isda.idaho.gov)
Idaho State Department of Agriculture

P.O. Box 7249

Boise, ldaho 83707

RE: Comments on the ISDA IDAPA 02.03.03 Negotiated Rulemaking
Dear Mr. Oakey,

Please include the following comments into the record. We ask that you address all
questions and expressed concerns NOT only the aspects of these comments that the
agency takes action on. Vision 2C is a community organization working towards building
and advocating for resilient, equitable, and sustainable communities. Among our issues
of concern are improper pesticide application, pesticide exposure, and implementation
of the Worker Protection Standards.

Based on the proposed rule released we have grave concerns with the ISDA’'s ongoing
effort to delete the Hazard Areas Restrictions and Low Flying Prohibitions from the
existing rule. We outline the concerns below. We include comments on a number of
concerns that were not addressed in the previous two rounds of public comments, in
addition to new areas of concern. Of chief importance during this final round of
comments is that protections are added that expressly protect hazard areas from
potentially harmful pesticides, not just phenoxy herbicides.

iL. Definitions: We are again proposing an expansion of the definition of
"Hazard Area” and that a definition of “Occupied Structure” be added. We also
continue to have concerns with the definition of “Limited Supervision” and
“On-Site Supervision.” We are also requesting that occupied agricultural fields be
added.

a. Hazard Area: School, hospitals, cities, towns, subdivisions, or densely
populated areas. :

Vision 2C Comment: We request the “Hazard Area” definition be updated
to include “occupied structures" and "occupied agricultural fields". We
support the addition of schools and hospitals, and support the addition of
“occupied structures” and "occupied agricultural fields" because there is
concern that “densely populated areas” would not include rural
residences, workplaces, and fields where people are working. We feel it is
appropriate and important to include rural residences and workplace to the
definition of hazard areas due to the potential risk pesticides pose to farm
workers and other rural residences who live and work in areas that may
not be defined as “congested areas”.
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Hazard Area: Cities, towns, subdivisions, schools, hospitals, occupied
structure, occupied agricultural fields, or densely populated areas.

b. We request ISDA add the following to the definition section.

Occupied Structures: Occupied structure means a building with walls and
a roof within which individuals live or customarily work.

Vision 2C Comment: We request the “Hazard Area” definition be updated
to include “occupied structures.” This term is described elsewhere in
IDAPA and should be added in this chapter due to the importance of
expressly addressing the risk pesticides pose to people living and working
in rural areas of ldaho where pesticide use and subsequent exposure
occurs. Members of our chapter have experienced pesticides being drifted
onto their homes and workplaces first hand. Many of their family members
have as well. Having your home or workplace unduly sprayed SHOULD
NOT be normal for rural residents.

C. Limited Supervision (#18)

Vision 2C Comment: After this comment was not addressed following our
previous comments, we raise it here once more. Personnel new to
pesticide application should not be allowed to apply pesticides with limited
supervision due to inexperience and the potential of improper application
leading to water quality and aquatic impacts (depending on location of
application) and public health impacts depending on distance from
humans in the area. We ask the proposed language be updated to read
“Pertains to the supervision of a currently licensed pesticide applicator
who holds the Commercial Apprentice (CA) category. The Supervising
Applicator will be currently licensed in the same category necessary for
the pesticide application, and is limited to supervising a maximum of two
Commercial Apprentice applicators and must maintain direct on-site
immediate communications (voice) radie—eelulartelephone—or-similar)
with the supervised applicators for the duration of all pesticide
applications.”

d. On-Site Supervision (#20) — Pertains to the application of Restricted
Use Pesticides (RUP): On-Site Supervision of an unlicensed pesticide
applicator or a pesticide applicator who does not hold an appropriate
category for the RUP being applied. Supervising pesticide applicator must
be physically at the site of application, must have visual contact with the
pesticide applicator, and must be in a position to direct the actions of the
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pesticide applicator. The supervising applicator may not supervise more
than two pesticide applicators.

Vision 2C Comment: Again, we would like to raise our concerns on this
issue, and request they be addressed. Application of pesticides,
regardless of the type, should require on-site supervision for not just
individuals applying restricted use pesticides, but also for Commercial
Apprentice (CA) category licensees. Inexperience and improper pesticide
application will undoubtedly result in water quality and/or aquatic impacts
(depending on proximity to water source) and/or potential public health
exposure concerns if humans are within close proximity. It is imperative
that pesticide application be strictly monitored. Improper use can result in
adverse impacts to natural resources and human health.

IDAPA 02.03.03.400: Pesticide Restrictions

IDAPA 02.03.03.400.06: APPLICATION NEAR HAZARD AREAS. An

alrcraﬁ pilot shalt will not apply any pesticide. within-ene-half-{H2}-mile-of
a-hazard-area-unless-thereis-air-meovementaway-frem-the-hazard-area:
F-26-209F

Vision 2C Comments: We advocate for this section to be retained in
order to provide express protections for hazard areas against pesticides
that are recognized for their capacity to cause developmental problems in
children and premature death following chronic  exposure.
Organophosphates and pyrethroids are of top concern. Although the
science is ongoing to assess the long term impacts of these pesticides on
health outcomes in humans, preliminary research suggests exposure to
organophosphate and pyrethroid pesticides may have a significant impact
on children’s working memory and verbal comprehension’. It is clear that
these pesticides can be transferred in vitro. Even the EPA risk
assessments do not rule out this possibility and find that these pesticides
are prone to drift and volatilization?®. Numerous other biological monitoring
studies of humans with higher rates of exposure due to occupation or
close proximity to agriculture see correlations between exposure and
multiple myeloma, soft tissue sarcoma, lung sarcoma, and cancer of the
pancreas, stomach, liver, bladder and gallbladder, Parkinson disease,
Alzheimer disease, and reproductive outcomes -- recent advancements show
distinct DNA damage in those exposed®. A recent biological monitoring study

" https://pubs.acs.org/doi/10.1021/acs.est.6b01219

2 https:/iwww.regulations.gov/document?D=EPA-HQ-OPP-2011-0746-0003

% hitps://www.aphis.usda.gov/plant_health/ea/downloads/2018/fruit-fly-draft-malathion-hhera.pdf
“http://www.aaem.pl/Biomonitoring-and-biomarkers-of-organophosphate-pesticides-exposure-state-of-the,

71703,0,2.html
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of Latina farmworkers in SW Idaho saw indicators of exposure to
organophosphates and pyrethroids in 100% of the urine samples taken®.

b. IDAPA 02.03.03.400: Pesticide Restrictions

Vision 2C Comment: The primary reason our organization is involved in
this rulemaking is due to our concern of the proposed deletion of this
particular section. We strongly recommend this section remain intact. EPA
has granted ISDA primacy of The Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) and as such, ISDA is responsible for
implementing the program and ensuring compliance. It's important to note
the low-flying prohibitions rule is not duplicative. While the Federal
Aviation Administration has oversight of aircrafts, they do not have
primacy over aerial pesticide application. The language in this section
while speaking to low-flying aircrafts more importantly has to do with aerial
spraying of pesticides, proper natification of such activities, and
prohibitions.

We recommend the following language stay intact:

06. LOW-FLYING PROHIBITIONS. Aircraft pilots during spray operations
are prohibited from turning or low-flying: (3-20-20)T

a. Over cities, towns, schools, hospitals and densely populated areas
unless the pilot obtains an agreement in writing for pesticide applications
from the authorized agent for the city, town, school, hospital, or densely
populated area in question; or (3-20-20)T

b. Directly over an occupied structure without prior notification by some
effective means such as daily newspapers, radio, television, telephone, or
door-to-door notice. (3-20-20)T

5 https://drive.google.com/ffile/d/1E8hM73_430d5Nhd4W6iDgS5ssri6Xeul/view
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3.

c. Restriction. The low-flying restrictions listed in Subsection 400.06(a)
shall only pertain to persons other than those persons whose property is
to be treated. (3-20-20)T

IDAPA 02.03.03.100.03.b/c/e: Licensing Professional Application and

Posticide-Doal

b. Proctored and monitored by ISDA staff or administered by an
designated authorized agent following approved Department procedures.

Examinations-are{3-20-20yF( )

Vision 2C Comment: We continue to advise the department during this
rulemaking to explore alternate testing structures to promote
independence and to continue working with the University of Idaho to
address problem areas through more education and training opportunities.

c. Given only to a person who presents valid government-issued
identification;

Visién 2C Comment: Again we ask, what is meant by valid
government-issued identification? What exactly are you looking for a state
issued identification card, a passport, a permanent resident card, a work
Visa? Please respond to this question.

IDAPA 02.03.03.100.04: Categories

a. 04: Proposed licensing for new category “Commercial Apprentice (CA)”
For conducting General Use Pesticide (GUP) feliar surface applications
only in situations applicable to the OI, OH, Al, AH, GP, and RW
categories. Persons with this category can only perform pesticide
applications under limited supervision, and cannot make any soil-active
Total Vegetation Control (TVC) pesticide applications or injectable
applications to soil or plants. Applicators with this category cannot
supervise other pesticide applicators. Fhis—is—a—nen-rerewable—license
eategery- This license is renewable one time if the original license is active
less than 13 months from the date of issue, but not renewable if the
original license is active 13 months or more from the date of issue.

Vision 2C Comment: Pesticide application, regardless of the type of
pesticide, and if not applied per the label instructions, can result in
adverse environmental (water quality/aquatic) and public health impacts
due to exposure. Vision 2C does not support the proposed new
“Commercial Apprentice” (CA) license category as currently identified.
Again, we ask the department to consider the following changes. We
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propose the following specific change to the Category description, deletion
of “limited” and inclusion of “direct on-site”

“Persons with this category can only perform pesticide applications under
fimited direct on-site supervision, and cannot make any soil-active Total
Vegetation Control (TVC) pesticide applications or injectable applications
to soil or plants.”

IDAPA 02.03.03.100.06: Financial Responsibility:

Visién 2C Comment: We strongly recommend that ISDA revise this
section to clearly note “an applicator license not be issued by the ISDA
until applicant submits their proof of financial responsibility.” It is important
to ensure that financial responsibility and the appropriate documents are
provided to the Department. We hope this will be addressed during this
final comment period.

06.a, b, and d:

Vision 2C Comment: It appears the reference to "acceptable to the
Director" is subjective and our suggestion for how to provide clarity for the
public was not addressed. Due to the agencies lack of transparency, we
strongly recommend “acceptable to the Director” be revised to read
“approved by the AG’s Office and acceptable to the Director.”

Thank you for the opportunity to provide important feedback on the proposed rule.

Regards,

Mo hye

Marielena Vega
Vision 2C Resource Council Member

Zoe Ann Olson, Executive Director
Intermountain Fair Housing Council

Leo Morales, Executive Director
American Civil Liberties Union of Idaho

Maria Andrade, Executive Director
Immigrant Justice Idaho






